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combating trafficking in human beings, and protecting victims
Prepared by the European Women’s Lobby Centre on Violence against Women

The European Women’s Lobby welcomes the European Commission’s proposal for a new directive on trafficking
in human beings, as this legal instrument aims at further approximating legislation and penalties, ensuring
successful prosecution of perpetrators, better protection of and assistance to victims, and prevention of
trafficking. The EWL particularly welcomes the focus on measures to assist, support and protect victims, and the
inclusion of provisions aiming at preventing trafficking in human beings. The EWL nevertheless regrets that the
entire proposal fails to adopt a gender perspective and therefore won’t be able to efficiently tackle the
phenomenon of trafficking in women for sexual exploitation, which remains the most prevalent form of trafficking
in human beings.

EWL position on trafficking in human beings

According to the United Nations®:

- Women are reported to be victims in more than 80% of trafficking cases,

- 79% of reported trafficking in human beings is for sexual exploitation,

- Women constitute 85% of the victims of trafficking for sexual exploitation.

Everybody agrees on trafficking being a violation of human rights. We affirm, looking at the previous figures, that
trafficking in human beings is mainly a violation of women’s human rights and constitutes a form of male
violence against women. There is an urgent need for a gender equality analysis and perspective in all policies,
strategies and measures aiming at tackling trafficking in human beings. All aspects of these policies should
comprise prevention, protection and prosecution dimensions, which should be framed on gender equality
objectives and perspectives.

It is our position that these policies must be developed, implemented and evaluated accompanied by a strong
political will to address and eradicate the root causes of trafficking in women for sexual exploitation. Because
trafficking disproportionately affects women, the understanding and analysis of the root causes of trafficking
must be based on a systematic gender equality perspective. Trafficking in women is not only a transnational issue;
it also happens within our European borders, often in the same country or even the same city.

Women who are trafficked for sexual exploitation are exploited in the prostitutional system. As long as this
system is allowed to exist and develop, trafficking in women will be maintained and perpetuated because there
will be a demand for women in prostitution. As long as EU Member States allow procurers to operate/to go
unpunished, there will be space for a prostitutional system involving various actors: prostituted persons,
procurers, prostitute-users (buyers of sex), public authorities, even the society as a whole which tolerates such a
system. Furthermore, as long as men are allowed to ‘buy’ access to a woman’s body, all women in society are at
risk of being exploited and of becoming victims of trafficking for sexual exploitation.

' UNODC 2009 Global Report on Trafficking in Persons, and UNODC Preliminary findings of the human trafficking database (2003)
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The acceptance of the prostitutional system, as with other forms of male violence against women, is rooted in the
historically unequal power relations between women and men and the general cultural acceptance that men can
control women’s bodies and sexuality. Tackling trafficking from only a security and justice perspective is irrelevant
and ineffective if its root causes are not addressed and seriously fought against. Addressing and tackling
trafficking in women can’t be completely effective through migration, justice or home affairs policies when many
European member states do not condemn the sexual exploitation of women in our society, that is when
procurers and prostitute-users face impunity.

If the EC proposal for a new Directive on trafficking does not include a strong gender equality analysis and
specific developments on sex trafficking based on a clear commitment to combat its root causes (that is,
procuring and demand side of prostitute-users), then 80% of all trafficking won’t be tackled properly and the
proposal will remain a blank political statement.

EWL contribution to the EC proposal

The EWL would like to stress on the following issues to be considered as key and crucial principles to include into
the EC proposal:

1. Recalling the UN Convention of 1949 for the Suppression of the Traffic in Persons and of the
Exploitation of the Prostitution of Others

The EC’s proposed directive should clearly mention this UN Convention as part of the key international human
rights instruments aiming at enhancing international cooperation against trafficking in human beings (recital 4).
18 out of the 27 Member States of the EU have ratified this very important text.

2, Committing to the fight against all forms of exploitation according to fundamental human rights

The EWL strongly asks for the definition of trafficking to state that the consent of a victim is always irrelevant
(Article 2.4). Indeed, the exploitation of a human being, whatever the form, is a violation of our fundamental
human rights and there should therefore be no reason to ask for proof of coercion, use of force or abuse of
power. As the UN Special Rapporteur on trafficking in human beings Sigma Huda reports in 2006: “It is logically
impossible to have a case of adult trafficking in which one or more of the means have not been used”.

3. Putting gender mainstreaming at the core of all policies tackling trafficking in human beings

Recital 19 of the proposed directive provides for the respect of fundamental rights and the principles of the
Charter of Fundamental Rights, but does not mention gender equality, which is a key fundamental principle of the
European Union (Article 2 of the Treaty on the European Union). Equality between women and men should be an
underlying principle in all aspects of implementation of the directive, including prevention, prosecution and
protection measures.

4, Strengthening assistance, support and protection measures to victims of trafficking in human beings,
especially women

The EWL very much welcomes the EC proposal as it places the rights of the victims at the centre of its policies on
trafficking in human being. In particular, the EWL welcomes the measures providing victims with standard of living
(Article 10.5) and free legal counselling and legal representation (Article 11.2).

The EWL would like to stress the vital necessity of ensuring that the unstable or illegal immigration status of a
victim should be considered as a ground for vulnerability, together with pregnancy, health conditions or disability.
Therefore, this ground should be included in Article 4 on penalties and in Article 11.4 providing for individual risk
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assessment in order to ensure that the victim receives the most adequate protection with regards to her unique
personal situation.

Moreover, the EWL calls for mandatory non-prosecution and non application of penalties to victims for their
involvement in criminal activities they have been compelled to commit. They should not in any case be
prosecuted or penalized (Article 7).

The EWL also asks for stronger protection to be given to women victims of trafficking for sexual exploitation,
which has to be understood in the broader framework of EU’s commitment to fight all forms of male violence
against women. EU policies addressing trafficking in human beings should develop contextual understandings of
the different forms of trafficking and therefore be multifaceted to ensure that all forms are tackled in an efficient
way; this means acknowledging and addressing the link between trafficking in women and the prostitutional
system in Europe and the structural inequality between women and men which allows for male violence against
women and prostitution.

Finally, the EWL believes that all protection measures should be undertaken in close cooperation with civil society
organisations (Articles 10, 11, 12 and 13).

5. Focusing more on the prevention of trafficking in human beings

The EWL welcomes the inclusion of an entire article on prevention (Article 15), which calls for information and
awareness raising campaigns, research and education programmes. In particular, the EWL welcomes very much
the fact that such prevention measures should be undertaken in cooperation with civil society organisations. The
EWL would like to stress the need to target and improve the social and economic rights of women in all its
internal and external policies, in order to empower women and reduce their vulnerability to trafficking and forced
migration. Regarding trainings to officials (Article 15) and to professionals (Articles 8.3 and 14.3.c), the EWL calls
for that such training applies to all professionals who are in contact with victims or potential victims (members of
the judicial, legal, medical, social and law enforcement sectors dealing with trafficking and prostitution, as well as
the media), and includes education on gender equality, women’s rights and sexual and emotional life (in schools,
universities, life-long learning and companies), both for women and men.

6. Ensuring strong monitoring mechanisms

The EWL welcomes the provision asking for the establishment of National Rapporteurs or equivalent mechanisms
(Article 16). The EWL reiterates its will to see such mechanisms work closely with civil society organisations,
particularly service providers and women’s organisations.

7. Placing the prosecution of demand at the core of EU anti-trafficking policies

The EWL welcomes Article 6 of the proposed directive on sanctions against legal persons, as this provision will
allow for the closure of establishments such as brothels, strip clubs or other venues where women are being
exploited in the prostitutional system.

However, the EWL is of the opinion that the main criminals are not only the traffickers, but also procurers and
prostitute-users, and therefore demands a realistic and non-hypocritical commitment to combating trafficking
through the fight against its root causes, namely the EU’s tolerance for the prostitutional system. It doesn’t make
sense at European and national level to pretend to be fighting against violence against women if not all forms of
male violence against women are tackled in public policies and if prostitution is not recognised as a form of male
violence against women.

Therefore, the EWL believes that the demand side of the prostitutional system needs to be firmly combated
through the compulsory prosecution and sanctioning of procurers and prostitute-users. Article 15.1 of the
Directive on discouraging the demand side should be stronger and provide for the sanctioning and prosecution of
individuals “using the services which are the objects of exploitation”, irrespective of their knowledge of the
person being a victim of trafficking (Article 15.4). Should this provision be problematic with regards to other forms
of exploitation (such as forced labour), then the directive should ensure a gender analysis of the phenomenon of
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trafficking and develop further provisions to guarantee that EU policies aiming at tackling this issue are
multifaceted in order to reach their goals and properly protect all women in Europe from exploitation in the
prostitutional system and trafficking for sexual exploitation.

EWL proposals for amendments to the EC proposal

Please find below, and highlighted in yellow, EWL proposals for amendments to the EC proposal:

Proposal for a
DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on preventing and combating trafficking in human beings, and protecting victims, repealing Framework
Decision 2002/629/JHA

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty on the Functioning of the European Union, and in particular Article 82(2) and Article
83(1) thereof,

Having regard to the proposal from the European Commission,

Having regard to the opinion of the European Economic and Social Committee?,

Having regard to the opinion of the Committee of the Regions®,

After transmission of the draft legislative act to the national Parliaments,

Acting in accordance with the ordinary legislative procedure,

Whereas:

(1) Trafficking in human beings is a serious crime, often committed in the framework of organised crime, a
gross violation of fundamental rights and explicitly prohibited by the Charter of Fundamental Rights of the
European Union.

(2) The European Union is committed to the prevention of and fight against trafficking in human beings, and
to the protection of the rights of trafficked persons. For this purpose, Council Framework Decision 2002/629/JHA
of 19 July 2002 on combating trafficking in human beings,* and an EU Plan on best practices, standards and
procedures for combating and preventing trafficking in human beings (2005/C 311/01)° were adopted. The EU is
in parallel to this also pursuing actions in non-EU countries of origin and transfer of victims, aiming in particular at
raising awareness, reducing vulnerability, supporting and assisting victims, fighting the root causes of trafficking
and supporting countries to develop appropriate anti-trafficking legislation. Moreover, the coordination of
prosecution of cases of trafficking in human beings will be facilitated by the adoption of Council Framework
Decision 2009/948/JHA on prevention and settlement of conflict of jurisdiction in criminal proceedings®.

(3) This Directive adopts an integrated and holistic approach, together with a multifaceted approach, to the
fight against trafficking in human beings. More rigorous prevention, prosecution and protection of victims' rights,
are major objectives of this Directive. Women constitute the vast majority of victims of trafficking, and especially
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of trafficking for sexual exploitation. Children are more vulnerable and therefore at greater risk of falling victim to
trafficking in human beings. In the application of the provisions of this Directive the child's best interests must be
a primary consideration, in accordance with the Charter of Fundamental Rights of the European Union and United
Nations Convention on the Rights of the Child.” This Directive also adopts contextual understandings of the
different forms of trafficking and aims at ensuring that each form is tackled with the most efficient measures. This
includes a strong gender perspective in all provisions of the Directive, in accordance with the Charter of
Fundamental Rights of the EU and the CEDAW convention.

(4) The 1949 UN Convention for the Suppression of the Traffic in Persons and of the Exploitation of the
Prostitution of Others, the 2000 United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons,
especially Women and Children supplementing the United Nations Convention against Transnational Organized
Crime® and the 2005 Council of Europe Convention on Action against Trafficking in Human Beings® are crucial
steps in the process of enhancing international cooperation against trafficking in human beings.

(5) In order to tackle recent developments in the phenomenon of trafficking in human beings, this Directive
adopts a broader concept of what should be considered trafficking in human beings than under Framework
Decision 2002/629/JHA and therefore includes additional forms of exploitation. Within the context of this
Directive, forced begging should be understood as a form of forced labour or service as defined in the ILO
Convention No. 29 concerning Forced or Compulsory Labour of 29 June 1930. Therefore, exploitation of begging
falls within the scope of the definition of trafficking in human beings only when all the elements of forced labour
or services occur. In the light of the relevant case-law, the validity of the eventual consent to perform such a
service should be evaluated case by case. However, when a child is concerned, and in all cases of sexual
exploitation, the eventual consent should never be considered valid. The term “exploitation of criminal activities”
should be understood as exploitation of a person to commit, inter alia, pick-pocketing, shop-lifting and other
similar activities which are subject to penalties and imply financial gain. The definition also covers trafficking in
human beings for the purpose of the removal of organs, which can be linked with organ trafficking and
constitutes a serious violation of human dignity and physical integrity.

(6) The levels of penalties in this Directive reflect the growing concern among Member States about
increased trafficking in human beings. Considering the gravity of the crime, this Directive aims to ensure further
harmonisation and a higher level of penalties in the EU. When the offence is committed in certain circumstances,
for example against a particularly vulnerable victim, the penalty should be more severe. In the context of this
Directive, particularly vulnerable persons should include at least all children, and adults who were particularly
vulnerable on grounds of sex, pregnancy, health conditions or disability, and immigration status at the time when
the crime was committed. When the offence is particularly grave, for example when the life of the victim has
been endangered or the offence has involved serious violence, including male violence against women, or has
caused particularly serious harm to the victim, this should be reflected in a particularly severe penalty. When,
under this Directive, a reference is made to surrender, such reference should be interpreted in accordance with
Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and the surrender
procedures between Member States'’.

(7) Victims of trafficking in human beings should, in accordance with the basic principles of the legal systems
of the relevant Member States, be protected from prosecution or punishment for criminal activities such as the
use of false documents, or offences under legislation on prostitution or immigration, that they have been
compelled to commit as a direct consequence of being subject to trafficking. The aim of such protection is to

7 United Nations Convention on the Rights of the Child, adopted and opened for signature, ratification and accession by General Assembly Resolution

44/25 of 20 November 1989.
& United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, supplementing the United Nations
Convention against Transnational Organized Crime, Palermo, 2000.

Council of Europe Convention on Action against Trafficking in Human Beings, Warsaw, 16.5.2005, Council of Europe Treaty Series N. 197.

' 0JL190,18.7.2002, p. 1.
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safeguard the human rights of victims, to avoid further victimisation and to encourage them to act as witnesses in
criminal proceedings against the perpetrators. This safeguard does not exclude prosecution or punishment for
offences that a person has wilfully committed or participated in.

(8) To ensure that investigations and prosecutions of human trafficking offences were successful, their
initiation should not depend on reporting or accusation by the victim. Prosecution should be allowed for a
sufficient period of time after the victim has reached the age of majority. Law enforcement officials and
prosecutors should be adequately trained, also with a view to enhancing international law enforcement and
judicial cooperation. Those responsible for investigating and prosecuting such offences should also have access to
the investigative tools used in organised crime or other serious crime cases such as interception of
communications, covert surveillance including electronic surveillance, monitoring of bank accounts and other
financial investigations.

(9) In order to ensure effective prosecution of international criminal groups whose centre of their activity is
in a Member State and which carry out trafficking in human beings in third countries, jurisdiction should be
established over the offence of trafficking in human beings where the offender is a national or an habitual
resident of a Member State, and the offence is committed outside the territory of that Member State. Similarly,
jurisdiction should also be established where the victim is a national or an habitual resident of a Member State, or
the offence is committed for the benefit of a legal person established in the territory of a Member State, and the
offence is committed outside the territory of that State.

(10)  While Council Directive 2004/81/EC of 29 April 2004 on the residence permit issued to third-country
nationals who are victims of trafficking in human beings or who have been the subject of an action to facilitate
illegal immigration, who cooperation with the competent authorities'* provides for the issue of a resident permit
to victims of trafficking in human beings who are third-country nationals, and Directive 2004/38/EC of the
European Parliament and of the Council of 29 April 2004 on the rights of the citizens of the Union and their family
members to move and reside freely within the territory of the Member Sates™ regulates the exercise of the right
to move and reside freely in the territory of Member States by citizens of the Union and their families, including
protection from expulsion, this Directive establishes specific protective measures for any victim of trafficking in
human beings. Consequently, this Directive does not deal with the conditions of their residence in the territory of
Member States.

(11)  Victims of trafficking in human beings need to be able to exercise their rights effectively. Therefore
assistance and support should be available to victims before, during and for an appropriate time after criminal
proceedings. In order for the assistance and support to be effective, it is necessary that it is provided on an
informed an consensual basis, guaranteeing that the victim agrees to for example actions to detect illnesses or
other essential support measures. The assistance and support provided should include at least a minimum set of
measures that are necessary to enable the victim to recover and escape from their traffickers. The practical
implementation of such measures should, on the basis of an individual assessment carried out in accordance with
national procedures, take into account the conditions and needs of the person concerned, included her
immigration status. A person should be provided with assistance and support as soon as there is an indication
that he or she might have been trafficked and irrespective of his/her willingness to act as a witness. Assistance
should be provided unconditionally at least until the competent authorities have taken a final decision with
regard to the reflection period and the residence permit, or otherwise acknowledge that the person is a victim of
trafficking in human beings. If, after the completion of the identification process or expiry of the reflection period,
the person is not considered eligible for a residence permit or does not otherwise have lawful residence in the
country, the Member State concerned is not obliged to continue providing assistance and support to that person
on the basis of this Directive. Where necessary, assistance and support should continue for an appropriate period
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after the criminal proceedings, for example if medical treatment is ongoing due to severe physical or
psychological consequences of the crime, or if the victim's safety is at risk due to his/her statements in criminal
proceedings.

(12) The Council Framework Decision 2001/220/JHA of 15 March 2001 on the standing of victims in criminal
proceedings™ establishes a set of victims' rights in criminal proceedings, including the right to protection and
compensation. In addition victims of trafficking in human beings should be given access to legal counselling and to
legal representation, including for the purpose of claiming compensation. The purpose of legal counselling is to
enable victims to be informed and receive advice about the various possibilities open to them. Legal counselling
and legal representation should be provided free of charge at least when the victim does not have sufficient
financial resources in a manner consistent with the internal procedures of Member States. As child victims in
particular are unlikely to have such resources, legal counselling and legal representation would in practice be free
of charge to them. Furthermore, on the basis of an individual risk assessment carried out in accordance with
national procedures, victims should be protected from retaliation, from intimidation, and from the risk of being
re-trafficked.

(13) Victims of trafficking who have already suffered the abuse and degrading treatment trafficking commonly
entails, such as sexual exploitation, rape, slavery-like practices and the removal of organs, should be protected
from secondary victimisation and further trauma during the criminal proceedings. To this end victims of
trafficking should during criminal investigations and proceedings receive treatment that is appropriate to their
individual needs. The individual needs assessment should take into consideration circumstances such as sex, age,
pregnancy, health, disability, immigration status and other personal conditions, as well as the physical and
psychological consequences of the criminal activity to which the victim has been subjected. Whether and how the
treatment is applied is to be decided in accordance with grounds defined by national legislation, rules of judicial
discretion, practice and guidance, on a case by case basis.

(14) In addition to measures available to all victims of trafficking in human beings, Member States should
ensure that specific assistance, support and protective measures are available to child victims. These measures
should be provided in the best interests of the child and in accordance with the UN Convention on the Rights of
the Child. Where the age of a person subject to trafficking is uncertain, and there are reasons to believe he/she is
below the age of 18 years, that person should be presumed to be a child and receive immediate assistance,
support and protection. Assistance and support measures for child victims should focus on their physical and
psycho-social recovery and on a durable solution for the person in question. As the child victim should be
reintegrated into society as soon as possible, this will by necessity include a right to access to education. Given
that child victims of trafficking are particularly vulnerable, additional protective measures should be available to
protect them during interviews forming part of criminal investigations and proceedings.

(15) Member States should establish and/or strengthen policies to prevent trafficking in human beings
including measures to discourage the demand that fosters all forms of exploitation, and measures to reduce the
risk of people falling victims to trafficking in human beings, by means of research, information, awareness raising,
and education. In such initiatives Member States should adopt a gender perspective and a child rights approach.
Any officials likely to come into contact with victims or potential victims of trafficking in human beings should be
adequately trained to identify and deal with such victims. This training obligation would in particular cover police
officers, border guards, labour inspectors, health care personnel and consular staff, but could depending on local
circumstances also involve other groups of public officials that are likely to encounter trafficking victims in their
work.

(16) Directive 2009/52/EC of 18 June 2009 providing for minimum standards of sanctions and measures
against employers of illegally staying third-country nationals'* provides for penalties for employers of illegally
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staying third-country nationals who, while not having been charged with or convicted of trafficking in human
beings, use work or services exacted from a person with the knowledge that he/she is a victim of such trafficking.
In addition to that, Member States should take into consideration the possibility of imposing sanctions on the
users of any service exacted from a victim, with the knowledge that he/she has been trafficked, and should
impose sanctions on the prostitute-users. This further criminalisation could include employers of legally staying
third-country nationals and EU nationals, as well as buyers of sexual services from any trafficked person,
irrespective of their nationality.

(17) National monitoring systems such as National Rapporteurs or equivalent mechanisms should be
established by Member States, in the way they consider appropriate according to their internal organisation, and
taking into account the need for a minimum structure with identified tasks, in order to carry out assessments of
trends in trafficking in human beings trends, measure the results of anti-trafficking actions, and regularly report to
the relevant national authorities.

(18) Since the objective of this Directive, namely to fight against trafficking in human beings, cannot be
sufficiently achieved by the Member States alone and can therefore, by reasons of the scale and effects be better
achieved at European Union level, the EU may adopt measures in accordance with the principle of subsidiarity as
referred to in Article 3 and Article 5 of the Treaty on European Union. In accordance with the principle of
proportionality, as set out in the latter Article, this Directive does not go beyond what is necessary to achieve that
objective.

(19) This Directive respects fundamental rights and observes the principles recognised in particular by the
Charter of Fundamental Rights of the European Union and notably equality between women and men, human
dignity, prohibition of slavery, forced labour and trafficking in human beings, prohibition of torture and inhuman
or degrading treatment or punishment, the rights of the child, the right to liberty and security, freedom of
expression and information, protection of personal data, the right to an effective remedy and to a fair trial and
the principles of legality and proportionality of criminal offences and penalties. In particular, this Directive seeks
to ensure full respect for these rights and principles and has to be implemented accordingly.

(20) [In accordance with Articles 1, 2, 3 and 4 of Protocol (No 21) on the position of United Kingdom and
Ireland in respect of the area of freedom, security and justice, annexed to the Treaty on the Functioning of the
European Union, the United Kingdom and Ireland have notified their wish to participate in the adoption and
application of this Directive] OR [Without prejudice to Article 4 of Protocol (No 21) on the position of the United
Kingdom and Ireland in respect of the area of freedom, security, annexed to the Treaty on the Functioning of the
European Union, and justice, the United Kingdom and Ireland will not participate in the adoption of this Directive
and will not be bound by or be subject to its application]. In accordance with Articles 1 and 2 of Protocol (No 22)
on the position of Denmark annexed to the Treaty on the Functioning of the European Union, Denmark is not
taking part in the adoption of this Directive and is therefore not bound by it or subject to its application

HAVE ADOPTED THIS DIRECTIVE:

Article 1
Subject matter

This Directive aims to establish minimum rules concerning the definition of criminal offences and sanctions in the
area of trafficking in human beings. It also aims to introduce common provisions to strengthen the prevention of
the crime and the protection of its victims.
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Article 2
Offences concerning trafficking in human beings

1. Member States shall take the necessary measures to ensure that the following intentional acts are
punishable:

The recruitment, transportation, transfer, harbouring or receipt of persons, including exchange or transfer of
control over that person, by means of the threat or use of force or other forms of coercion, of abduction, of fraud,
of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or
benefits to achieve the consent of a person having control over another person, for the purpose of exploitation.

2. A position of vulnerability occurs when the person has no real or acceptable alternative but to submit to
the abuse involved.

3. Exploitation shall include, as a minimum, the exploitation of the prostitution of others or other forms of
sexual exploitation, forced labour or services, including begging, slavery or practices similar to slavery, servitude,
or the exploitation of criminal activities, or the removal of organs.

4, The consent of a victim of trafficking in human beings to the exploitation, intended or actual, shall be
always irrelevant. whereany-ofthe-meanssetforth-in-paragraph-1-has-been-used-:
5. When the conduct referred to in paragraph 1 involves a child, it shall be a punishable trafficking in human

beings offence even if none of the means set forth in paragraph 1 has been used

6. For the purpose of this Directive, "child" shall mean any person below 18 years of age.

Article 3
Instigation, aiding, abetting and attempt

Member States shall take the necessary measures to ensure that the instigation of, aiding, abetting or attempt to
commit an offence referred to in Article 2 is punishable.

Article 4
Penalties

1. Member States shall take the necessary measures to ensure that an offence referred to in Article 2 is
punishable by penalties of a maximum of at least five years of imprisonment.

2. Member States shall take the necessary measures to ensure that an offence referred to in Article 2 is
punishable by penalties of a maximum of at least ten years of imprisonment where it has been committed in any
of the following circumstances:

(a) the offence was committed by a public official in relation to the performance of her or his duties;

(b) the offence was committed against a victim who was particularly vulnerable, which, in the context of this
Directive, shall include at least child victims, and adults who were particularly vulnerable on grounds of sex,
pregnancy, health conditions or disability, immigration status;

(c) the offence was committed within the framework of a criminal organisation within the meaning of
Framework Decision 2008/841/JHA.™

(d) the offence has deliberately or by gross negligence endangered the life of the victim;
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(e) the offence was committed by use of serious violence, including male violence against women, or has
caused particularly serious harm to the victim.

3. Member States shall take the necessary measures to ensure that an offence referred to in Article 3 is
punishable by effective, proportionate and dissuasive penalties, which may entail surrender.

Article 5
Liability of legal persons

1. Member States shall take the necessary measures to ensure that legal persons can be held liable for an
offence referred to in Articles 2 and 3 committed for their benefit by any person, acting either individually or as
part of an organ of the legal person, who has a leading position within the legal person, based on

(a) a power of representation of the legal person, or

(b) an authority to take decisions on behalf of the legal person, or

(c) an authority to exercise control within the legal person.

2. Member States shall also ensure that a legal person can be held liable where the lack of supervision or

control, by a person referred to in paragraph 1, has made possible the commission of the criminal offences
referred to in Articles 2 and 3 for the benefit of that legal person by a person under its authority.

3. Liability of a legal person under paragraphs 1 and 2 shall not exclude criminal proceedings against natural
persons who are perpetrators, inciters or accessories in the offences referred to in Articles 2 and 3.

4, For the purpose of this Directive 'legal person shall mean any entity havmg legal personallty under the
applicable law, € i
organisations:
Article 6
Sanctions on legal persons
1. Member States shall take the necessary measures to ensure that a legal person held liable pursuant to

Article 5(1) and (2) is punishable by effective, proportionate and dissuasive sanctions, which shall include criminal
or non-criminal fines and may include other sanctions, such as:

a) exclusion from entitlement to public benefits or aid;
) temporary or permanent disqualification from the practice of commercial activities;

(
(b
(c) placing under judicial supervision;
(d) judicial winding-up;

(

e) temporary or permanent closure of establishments which have been used for committing the offence.

Article 7
Non-prosecution or non-application of penalties to the victim

Member States shall, in accordance with the basic principles of its legal system, prevideforthepossibility-efnot
prosecuting-oerimpesing not prosecute or impose penalties on victims of trafficking in human beings for their
involvement in criminal activities they have been compelled to commit as a direct consequence of being
subjected to any of the acts referred to in Article 2.
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Article 8
Investigation and prosecution

1. Member States shall ensure that investigation into or prosecution of offences referred to in Articles 2 and
3 is not dependent on reporting or accusation by a victim and that criminal proceedings may continue even if the
victim has withdrawn his or her statement. In this cas, proper assistance and protection measures should be
initiatied and/or further ensured.

2. Member States shall take the necessary measures to enable the prosecution of an offence referred to in
Articles 2 and 3 for a sufficient period of time after the victim has reached the age of majority.

3. Member States shall take the necessary measures to ensure that persons, units or services responsible for
investigating or prosecuting offences referred to in Articles 2 and 3 are trainred—aceerdingly provided training in
human rights, women'’s rights and gender equality.

4, Member States shall take the necessary measures to ensure that effective investigative tools, such as
those which are used in organised crime or other serious crime cases are available to persons, units or services
responsible for investigating or prosecuting offences referred to in Articles 2 and 3.

Article 9

Jurisdiction
1. Member States shall take the necessary measures to establish its jurisdiction over an offence referred to
in Articles 2 and 3 where:
(a) the offence is committed in whole or in part within its territory; or
(b) the offender is one of its nationals or has his or her habitual residence in its territory; or
(c) the offence is committed against one of its nationals or a person who has his or her habitual residence in
its territory; or
(d) the offence is committed for the benefit of a legal person established in the territory of that Member
State.
2. A Member State may decide that it will not apply or that it will apply only in specific cases or

circumstances, the jurisdiction rules set out in paragraphs 1(c) and 1(d) as far as the offence is committed outside
its territory.

3. For the prosecution of an offence referred to in Articles 2 and 3 committed outside the territory of the
Member State concerned, as regards paragraph 1(b), Member States shall take the necessary measures to ensure
that the establishment of its jurisdiction is not subordinated to the condition:

(a) that the acts are a criminal offence at the place where they were performed or

(b) that the prosecution can be initiated only following a report made by the victim in the place where the
offence was committed, or a denunciation from the State of the place where the offence was committed.

4. Member States shall inform the Commission accordingly where they decide to apply paragraph 2, where
appropriate with an indication of the specific cases or circumstances in which the decision applies.

Article 10
Assistance and support for victims of trafficking in human beings

1. Member States shall take the necessary measures to ensure that assistance and support are provided to
victims before, during and for an appropriate time after criminal proceedings in order to enable them to exercise

18 RUE HYDRAULIQUE - 1210 BRUSSELS / BRUXELLES - BELGIUM / BELGIQUE - 7 (+32) 02/217 90 20  (+32) 02/219 84 51 % EWL@WOMENLOBBY.ORG - WWW.WOMENLOBBY.ORG



the rights set forth in Framework Decision 2001/220/JHA of 15 March 2001 on the standing of victims in criminal
proceedings, and in this Directive.

2. Member States shall take the necessary measures to ensure that a person is provided with assistance and
support as soon as the competent authorities have an indication that the person might have been subjected to an
offence referred to in Articles 2 and 3.

3. Member States shall take the necessary measures to ensure that assistance and support for a victim are
not made conditional on the victim's willingness to act as a witness.

4. Member States shall take the necessary measures to establish appropriate mechanisms aimed at early
identification, assistance and support for victims, in cooperation with relevant support organisations. Member
States shall work closely with civil society organisations, including those providing services to victims of
trafficking, male violence against women and different forms of exploitation, including sexual exploitation.

5. Assistance and support measures referred to in paragraph 2 shall be provided on a consensual and
informed basis, and shall include at least standard of living capable of ensuring victims' subsistence through
measures such as appropriate and safe accommodation and material assistance as well as necessary medical
treatment including psychological assistance, counselling and information in a language and format they can
understand, translation and interpretation services where appropriate, and access to education for children.
Member States shall attend to victims with special needs.

Article 11
Protection of victims of trafficking in human beings in criminal investigation and proceedings

1. The protection measures referred to in this Article shall apply in addition to the rights set forth in
Framework Decision 2001/220/JHA.

2. Member States shall ensure that victims of trafficking in human beings have access to free legal
counselling and to legal representation, including for the purpose of claiming compensation and asserting
withheld wages. Legal representation shall be free of charge when the victim does not have sufficient financial
resources. This paragraph will be without prejudice to the application of Article 14(2) when the victim is a child.

3. Without prejudice to the right of the defence, Member States shall allow, if in accordance with the basic
principles of its legal system and where appropriate, that the identity of a victim of trafficking in human beings
acting as a witness is not disclosed.

4. Member States shall ensure that victims of trafficking in human beings receive appropriate protection on
the basis of an individual risk assessment, inter alia by having access to witness protection programmes or other
similar measures, if appropriate and in accordance with the grounds defined by national legislation or procedures.
Individual risk assessment should take into account the situation of the victim which might make her particularly
vulnerable, including on the grounds of sex, pregnancy, health conditions or disability, immigration status.

5. Without prejudice to the rights of the defence, and according to an individual assessment by the
competent authorities of the personal circumstances of the victim, Member States shall ensure that victims of
trafficking in human beings receive specific treatment aimed at preventing secondary victimisation by avoiding, as
far as possible and in accordance with the grounds defined by national legislation as well as with rules of judicial
discretion, practice or guidance:

(a) unnecessary repetition of interviews during investigation, prosecution and trial;

(b) visual contact between victims and offenders including during the giving of evidence such as interviews
and cross-examination, by appropriate means including the use of appropriate communication technologies;

(c) the giving of evidence in open court;
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(d) unnecessary questioning concerning private life.

Article 12
General provision on assistance, support and protection measures for child victims of trafficking in human
beings
1. Child victims of trafficking in human beings shall be provided with assistance, support and protection,

taking into account the best interests of the child. Member States shall work closely with civil society
organisations, including those providing services to victims of trafficking, male violence against women and
different forms of exploitation, including sexual exploitation.

2. Member States shall ensure that, where the age of a person subject to trafficking in human beings is
uncertain and there are reasons to believe that the person is a child, the person is presumed to be a child in order
to receive immediate access to assistance, support and protection in accordance with Articles 13 and 14.

Article 13
Assistance and support to child victims of trafficking in human beings

1. Member States shall take the necessary measures to ensure that the specific actions to assist and support
child victims of trafficking in human beings, in the short and long term, in their physical and psycho-social
recovery, are undertaken following an individual assessment of the special circumstances of each particular child
victim, taking due account of the child’s views, needs and concerns.

2. Member States shall take measures, where appropriate and possible, to provide assistance and support
to the family of the child victim of trafficking in human beings when the family is in the territory of the Member
State. In particular, Member States shall, where appropriate and possible, apply Article 4 of Council Framework
Decision 2001/220/JHA to the family.

3. This Article shall apply in addition to Article 10.

Article 14
Protection of child victims of trafficking in human beings in criminal investigations and proceedings

1. Member States shall take the necessary measures to ensure that in criminal investigations and
proceedings, judicial authorities appoint a special representative for the child victim of trafficking in human
beings where, by national law, the holders of parental responsibility are precluded from representing the child as
a result of a conflict of interest between them and the child victim, or where the child is unaccompanied or
separated from the family.

2. Member States shall ensure that child victims have immediate access to free legal counselling and to free
legal representation, including for the purpose of claiming compensation.

3. Without prejudice to the rights of the defence, Member States shall take the necessary measures to
ensure that in criminal proceedings of any of the offences referred to in Articles 2 and 3:

(a) interviews with the child victim take place without unjustified delay after the facts have been reported to
the competent authorities;

(b) interviews with the child victim take place, where necessary, in premises designed or adapted for this
purpose;
(c) interviews with the child victim are carried out, where necessary, by or through professionals trained for

this purpose, including training on human rights, women’s rights and gender equality;
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(d) the same persons, if possible and where appropriate, conduct all interviews with the child victim;

(e) the number of interviews is as limited as possible and interviews are only carried out where strictly
necessary for the purpose of criminal proceedings;

(f) the child victim may be accompanied by his or her legal representative or, where appropriate, an adult of
his or her choice, unless a reasoned decision has been made to the contrary in respect of that person.

4. Member States shall take the necessary measures to ensure that in criminal investigations of any of the
offences referred to in Articles 2 and 3 all interviews with the child victim or, where appropriate, with a child
witness, may be videotaped and that these videotaped interviews may be used as evidence in criminal court
proceedings, according to the rules under its national law.

5 Member States shall take the necessary measures to ensure, in criminal court proceedings relating to any
of the offences referred to in Articles 2 and 3, that it may be ordered that

(a) the hearing shall take place without the presence of the public;

(b) the child victim may be heard in the courtroom without being present, notably through the use of
appropriate communication technologies.

6. The paragraphs 1, 3, 4 and 5 shall apply in addition to Article 11.
Article 15
Prevention
1. Member States shall take appropriate measures to discourage and end the demand that fosters all forms

of exploitation related to trafficking in human beings.

2. Member States shall take appropriate actions such as information and awareness raising campaigns,
research and education programmes, where appropriate in cooperation with civil society organisations, aimed at
raising awareness and reducing the risk of people, especially children and women, becoming victims of trafficking
in human beings.

3. Member States shall promote regular training on human rights, women'’s rights and gender equality for
officials likely to come into contact with victims and potential victims, including front-line police officers, border
guards, labour inspectors, health care personnel and consular staff, aimed at enabling them to identify and deal
with victims and potential victims of trafficking in human beings.

4. Member States shall eensidertaking take measures to establish as a criminal offence the use of services
which are the objects of exploitation as referred to in Article 2 with the knowledge that the person is a victim of
an offence referred to in Article 2. On the specific form of sexual exploitation, Member States shall take measures
to establish as a criminal offence the use of services which are the objects of exploitation irrespective of the
knowledge that the person is a victim of trafficking.

Article 16
National Rapporteurs or equivalent mechanisms

Member States shall take the necessary measures to establish National Rapporteurs or equivalent mechanisms.
The tasks of such mechanisms shall include the carrying out of assessments on trafficking in human beings trends,
the measuring of results of anti-trafficking actions and reporting to the relevant national and EU authorities.
National Rapporteurs should be politically and party-independent and should have sufficient financial resources.
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Article 17
Repeal of Framework Decision 2002/629/JHA

Framework Decision 2002/629/JHA on combating trafficking in human beings is hereby repealed, without
prejudice to the obligations of the Member States relating to the time-limit for transposition into national law.
References to the repealed Framework Decision shall be construed as references to this Directive.

Article 18
Transposition

1. Member States shall bring into force the laws, regulations and administrative provisions necessary to
comply with this Directive by [TWO YEARS FROM ADOPTION] at the latest. They shall forthwith communicate to
the Commission the text of those provisions and a correlation table between those provisions and this Directive.

2. When Member States adopt those provisions, they shall contain a reference to this Directive or be
accompanied by such a reference on the occasion of their official publication. Member States shall determine
how such reference is to be made.

3. Member States shall communicate to the Commission the text of the main provisions of national law
which they adopt in the field covered by this Directive.

Article 19
Reporting

1. By [four years from adoption] and every three years thereafter, the Commission shall submit a report to
the European Parliament and the Council including any necessary proposal.

2. Member States shall send to the Commission all the information that is appropriate for drawing up the
report referred to in paragraph 1. The information shall include a detailed description of measures applied under
Articles 8, and Articles 10 to 16, as well as a description of considerations made on possible measures under
Article 15.4.

Article 20
Entry into force

This Directive shall enter into force on the on the 20™ day following its publication in the Official Journal of the
European Union.

Article 21
Addressees

This Directive is addressed to the Member States in accordance with the Treaties.

Done at Brussels,
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The European Women'’s Lobby: for a Europe free of all forms of male violence against women

EWL Charter of principles on male violence against women:

Feminist perspective: male violence against women is a structural phenomenon, the cause of which is a direct result of
gender inequality

Women'’s rights are human rights: all forms of male violence against women are violations of women’s human rights

The autonomy and the empowerment of women: all actions undertaken by the EWL to combat male violence against
women should work to achieve the autonomy and the empowerment for all women

Prostitution, and the accompanying phenomenon of trafficking in women for sexual exploitation, are serious forms of
male violence against women and constitute a fundamental violation of women’s human rights

Recognition of diversity: differences among women must be taken into account when dealing with issues of male violence
against women

Male violence against women is a core priority of the European Women’s Lobby policy work. In this purpose, the EWL has set
up a European Observatory on violence against women which brings together experts from 30 European countries with
expertise knowledge of violence against women. The work of the EWL European Observatory is facilitated and promoted by
the EWL Centre on violence against women, the operational branch of the European Women'’s Lobby dedicated to violence
against women.

Through its national coordinations and experts, the EWL has contributed to the setting up of 7 EWL national observatories:
Ireland and Denmark (2002), Greece and France (2003), Finland (2004), Portugal and Poland (2009). These EWL observatories
at national level share the same goal: be and independent critical voice for women’s NGOs on combating all forms of male
violence against women.

In 2010, the work of the EWL and its Centre on violence will aim at:

Ensuring visibility of the issue of male violence against women in Europe.

Lobbying for and advocating the necessity for a European legislation on all forms of male violence against women,
ensuring protection of women.

Ensuring the adoption of a strong Council of Europe Convention on all forms of VAW, with the adoption of international
standards and to prevent VAW, protect women and hold governments accountable.

Increasing the visibility of the gender dimension of trafficking in Europe and its links with the sexual exploitation of
women in the prostitutional system in order to ensure alternative solutions and support for women in prostitution and to
promote policies focusing on the demand side.

Ensuring visibility of the EWL Observatory and its experts, as well of NGOs working in combating all forms of male
violence against women.

Leading a campaign on the abolition of prostitution in Europe and raising awareness on the tolerance for the
prostitutional system being a serious form of male violence against women.

EWL deliverables on male violence against women, including sexual and reproductive health and rights:
EWL Motion on Prostitution and Trafficking (1998)
Unveiling the hidden data on domestic violence in the EU (1999)
EWL Motion on Make it a crime to buy women in prostitution and develop strong policies against pimping (2001)
Towards a Common Framework to Monitor Progress in Combating Violence against Women (2001)
EWL position paper on Women’s sexual rights in Europe (2005)
EWL position paper on Religion and Women’s human rights (2006)
The links between prostitution and sex trafficking: a briefing handbook (2006, EWL-CATW)
Film ‘Not for sale’ (2006, EWL-CATW)
Reality Check - When women’s NGOs map policies and legislation on violence against women in Europe (2007)
Working together — Trafficking in women for sexual exploitation, Assistance and prevention (2008, Nordic Baltic Project)
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